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Slatgest subscription list of any set of reports in the United 
States, will be further increased in value at a decrease in the 


ee price. Send for sample’ pages. 


Tae LAWYERS’ CO-OPERATIVE PUBLISHING Co. 
ROCHESTER, N. ¥. 





ABBOTT’S TRIAL BRIEFS — 
A SET FOR LAWYERS WHO TRY CASES 


@ These are four thoroughly corelated working text-books for 
trial lawyers, on all ‘branches of trial practice, and are 
useful as trial hand-books in every part of the United States. 


@ They were the legitimate outcome of the life work of ace 
Abbott, the ablest. trial lawyer .of his tim 


They are brought down to date in the form 

noted author. 

@ They cover all branches of the work of a lawyer—Civil, 
and Criminal Trial Brief, Brief on the Facts, and the Pleadings. 
The full Table of Contents, and saniple pages of either sent 
free on request. 

Q Every lawyer who tries a case should own: this set,—the 
whole set. Let us tell you about any ¢ one or all. 
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MEDICAL JURISPRUDENCE. : 


Waneten -AND cars @ ¥IFTH Sern a: “ 05 Mi 


seep ELIS is a new edition of the great authority on the sikh 

mf Medical Jurisprudence brought down to date te (1905), 

and in many parts entirely re-written, by the fe ; 

efficient corps of well-known specialists :—Dr, James ie 

Lloyd, ‘neurologist to the Philadelphia Hospital, anid) 

consulting neurologist to the ‘State Hospital; Dr. Robert asad 

noted anthority on the physiological action of drugs, and sometime 
resident of the Massachusetts Medico-Legal Society ; Dr. Robert L 

merson, instructor in physiological-chemistry at Harvard; Prof) 

Truman Abbe, M: D., of Georgetown Univ. Medical School, and th ne 

distinctively legal work by Mr. Frank H. Bowlby, of our editorial s - 


Vol 1, Mental Unsoandness. Vol. 2, On Poisons. Vol. 3; Physical Contos and Trestmeat 


While the general plan of the 4th edition has been follawed, th 
great number oh cases on these subjects eens past 20 years fi 
required a virtual re-writing of a large part of the work. r 

A post-card request will bring Table of Contents of all 3 volu 
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TEXT BOOK SPECIALS 


E are able to offer this month a very complete list of Text Books, all 


latest editions, nearly all are 
few are listed at regular prices. 
items write for special price. 


second-hand and priced accordingly ; a 


If you are interested in purchasing several 
Terms can be arranged for. 


EVERY BOOK LISTED IS LATEST EDITION 


Abbott's Patent Laws of 
vols., 1886 

Abbott's Select Cases, 
edition, 1895 

Addison on Contracts, 3 vols., I18S6 .... 

Bacon's Abridgement, 10 vols., 1851 .... 

Bacon's Benefit Societies, Srd edit., 
yols., 1904 

Bailey. Conflict of 
1888 

Bailey. Jurisdiction, 2 vols., 

Bailey, Master's Liability, 1894 

Bailey, Personai Injuries, 2 vols., 

Baldwin, Railroad Law, 1904 

Barbour, Chancery Practice, 
tion, 3 vols., 1875 

Bates, Federal Equity Procedure, 2 
1901 

Baylies, New ‘Trials & Appeals, 2nd edit., 
1900 ‘ 

Baylies, Trial Practice, 2nd edit., 1899. . 

Baylies, Code Pleading & Forms, 2nd 
edition, 1904 

Beach, Modern Eyquit. Practice, 2 vols., 
1894 

Beach on Insurance, 2 vols., 1895 

Beale, Taxation of Corporations, 

Bishop on Contracts, 2nd edit., 

Boone on Corporations, 1887 

Boone on Mortgages, 1884 

Boone on Real Property, 
vols., 1901 

Brandenburg, Digest of Bankruptcy De- 
cisions, (1880-1899) 

Brown on Jurisdiction, 2nd edit., 1901.. 

Buswell, Personal Injuries, 1899 

Byles’s Bills & Notes (Wood), 1891... 

Colebrooke, Collateral Securities, 2nd 
edition, 1898 

Croswell on Electricity, 1895 

Croswell, Executors & 
1897 

Cunningham, Decisions on Evidence, (O), 
1902 

Nesty on Taxation, 2 vols., 

Dresser’s Employer's Liability, 1903 

Elliott, General Practice, 2 vols., 1894. . 

Elliott on Insurance, 1902 

Endlich on Building 
edit., 1895 

Endlich, Interpretation 
(0. P.i 

Ewbank’s Mannual 
1900 


all Nations, 2 
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TERMS: Delivered free if draft is sent 


us, we will deliver and you can add amount of purchase to next remittance. 


this ad. in ordering. 
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Freund, Police Powers, 1904 

Hall, Patent Estate, 1888 

Helliwell on Stocks & Stockholders, 1903 

Hepburn, Development of Code Pleading, 
1897 

Henderson’s Chancery Practice, 1904 

Ilerman on Estoppel, 2 vols., 1886 

Hligh, Injunctions, 4th edit., 2 
1905 

Hughes, Criminal Law, 1902 

Ilughes on Proceedure, 2 vols., 1905.. 

Ilunt, Acknowledgement of Deeds, 1896 1 

Indian Laws & Treaties (Kappler), 2nd 
edit., 2 vols., 1905 

Kerr on Insurance, 1904 

Kinkead on Torts, 2 vols., 190: 

Lacey's Digest of Railway 

2 vols., 1884 

Lewin on Trusts, 2 vols., 

sankruptey, 2nd edit., 1904 

Damages, (Wood), 1879 .... 

Mechem on Sales, 2 vols., 1901 

Page, Contracts, 3 vols., 1905 

Patterson, Railway Accident Law, 1886 2 

Pingrey on Mortgages, 2vols., 1893 .... 

Purdy, Private Corporations, 3 
1905 

Randolph on Commercial 
edit., 3 vols., 

Redfield on Wills, 3 vols., 1876 

Reid, Corporate Finance, 2 vols., 1896.. 

Reno, Employer's Liability Acts, 2nd 
edit., 1903 

Reno, Foreingn Corporations, 1892 

Rice, Real Property, 2 vols., 1897 

Shinn on Repelvin, 1899 

Smith, Equitable Remedies of Creditors, 
1899 

Smith on Negligence (Webb Ed.), 

Snyder on Mines, 2 vols., 1902 

Spelling’s Corporate Management, 1904 

Sutherland, Statutory Construction, 2nd 

edit., 2 vols., 1904 

Taylor on Evidence, 2 vols., 1887 

Thompson, Electricity, 1891 

Thornton & Blackledge Building Associa- 
tions, 1898 

‘Thomas, Nonmailable Matter, 

Throop, Public Officers, 1892 

Van Fleet, Former Adjudication, 2 vols., 

1894 

Waterman on Corporations, 2 vols., 1888 

Webb, Elevators, 2nd edit., 1905 

White, Personal Injuries in Mines, 1905 
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Wilgus, Cases on Private Corporations, 
Be WORR, BOE be eecedantecidcdecce 


with order; or you can have an account with 
Please mention 
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Hand Books for Corporation Lawyers 











PARTNERSHIP RELATIONS 


By Conyngton. 216pp. 6x9in. 1905. 
buckram $2.00; sheep $2.50. 


A practical work on the Partnership, cov- 
ering its nature, formation, conduct and dis- 
solution ; discussing the important points, the 
difficulties likely to arise and the means for 
their avoidance. It also contains the best 
forms forms published for partnership agree- 
ments, notices, etc. Its citations are unusu- 
ally excellent. A convenient and useful 
work. 


CORPORATE ORGANIZATION 


on. 352pp. 6 x in. 1905. repai 

~ a ag "§2.70 ; ee $3°20. _— 

A working manual discussing the forma- 
tion of corporations from the capitalization, 
selection of name and preparation of charter, 
through to the election of officers, issuance 
of stock and the final records. Gives forms 
and contains numerous valuable suggestions 
as to corporate details and the protection of 
minority and non-active interests. Citations. 
Is already in extensive use among attorneys. 


Prepaid price, 


Eee 


CLASSIFIED CORPORATION LAWS 


OF ALL THE STATES. 


By Overland. 400pp. 6x9in. 1905. 
buckram $3.00; sheep $3.50. 


A well-arranged statement of the business 
corporation laws of every state and territory 
of the United States. Classified according 
to subject. Contains the 1905 laws. A 
valuable and convenient work for ready 
reference. It is undoubtedly the best book 
of its kind. 


Prepaid price, 





CORPORATE MANAGEMENT 


By Conyngton. 352 pp. 6 x 9 in. 1904. Prepaid 
rice, buckram $2.70; sheep $3.20. With 
‘Corporate Organization,’’ buckram $5.25; 

sheep $6.25. 

Second Edition. The standard work on 
corporate procedure for ready reference, 
Used by lawyers and the larger corporations 
in every state of the Union. Clear, accurate 
and reliable. Contains the best corporation 
fcrms published, covering every phase of 
corporate activity. A book that will be used 
frequently and to advantage if at hand. 











Lawyers Co-operative Publishing Company, Rochester, N. Y. 


WATERS 


Useful Everywhere 


The Law of Waters and Water Rights is 
many-sided. 

It enters into the daily practice of attorneys 
equally in every section of the country. 

This is shown by the fact that in ‘‘ Farn- 
ham on Waters,’’ the 17,000 citations on 
its 2830 pages are relatively equally divided 
among all the states. 

Attorneys for railroads, manufacturers, 
farmers, miners, shippers, dock owners and 
many others are constantly confronted with 
the questions these volumes answer. 


It is the last word on ‘‘ Waters,” to 1904. 
Send for sample pages and contents, free. 











The Lawyers Co-op. Publishing Co. 


C 596 Rochester N. Y. 


Jurisdiction anv Procedure 
of the 


ad. S. Supreme Court 
By HANNIS TayLor, LL.D. (Bdin. & Dub.) 


P HIS is a new work, by a distinguished author, 

whose previous work on constitutional and broad 

public subjects have proven him a ripe scholar and an 
original thinker. 

This work, beginning with a study of the origin of 
the court, concise and clear, takes up the question of 
its ‘* Original Jurisdiction.”’ Part II deals with its 
‘* Appellate Jurisdiction ’’ over ordinary Federal courts; 
Part III with its ‘Appellate Jurisdiction over the 
special Federal courts ;’’ Part IV with its ‘Appellate 
Jurisdiction over State Courts.”” He passes in Part V 
to a consideration of the ‘*Great Writs, Habeas Corpus, 
Mandamus, Certiorari,’’ etc., while Part VI properly 
closes the work with a very full and complete treatise 
on ‘* Procedure in the Supreme Court.’” One hundred 
pages are also given to the Rules of the Court, anda 
full set of Practical Forms. 


We will be pleased to forward free on request a 
complete Table of Contents of the work, from which 
every Federal practioner will be able to demonstrate its 
practical value. 

In one volume, about goo pages 
price $6 net, delivered 


The Lawyers Co-operative Publishing Co. 


Rochester N. Y. 
225 Dearborn St. Chicago c628 81 Nassau St. New York 
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The Lawyer Knows|WIGMORE ON EVIDENCE 





from his experience the story of most dis- 
honest bookkeepers. The horse races— 
bucket shops—any of the various forms of 
prevalent speculation—then at first a little 
taken stealthily—then more—then the crash 
—and an examination of the accounts later 
invariably reveals the fact that false entries 
have covered up the theft for an indefinite 
period. 

Did you ever hear of a concern whose 
books were regularly audited by expert out- 
side accountants, losing any money either 
through the manipulation of its books by 
dishonorable employees or the careless 
blunders of incompetent ones? Is not a 
firm of reliable auditors like ourselves worthy 
of receiving the benefit of the weight a 
counselor’s advice has with the business 
institutions that retain him? Write us for 
the facts. 


BAKER-VAWTER COMPANY 


AUDITORS—PUBLIC ACCOUNTANTS 
DEVISORS OF BUSINESS SYSTEMS 





350 Broadway 
New York 


Tribune Building 
Chicago 


of the State of Nevada 


Offer the Greatest Inducements EVIDENCE: 








WRITE FOR A COPY TO 


THE STATE BANK AND TRUST CO. 
of Carson City, Nevada. 


CAPITAL FULLY PAID UP $200,000, 


T. B. RICKEY, President. 
GEO. H. MEYERS, Vice Presdt, 
J. T. DAVIS, Cashier and Secy. 


Acts as Executor, Administrator, Trus- 
tee, Assignee and Receiver. Financial 
Agents for Individuals or Corporations. 
Trustee of Corporation Mortgages. Deposi- 
tary under Plans of Reorganization. Regis- 
trar and Transfer Agent. 
charge of Real Estate. 
Foreign Corporations. 


Assumes Entire 
Resident Agent for 


AS A CASE WINNER 


When the trial lawyer has a point of evi- 
dence which is difficult, either because no 
decision can be found that is squarely in 
point, or by divergence of opinion the cases 
seem evenly balanced, mere statements of the 
law will not materially aid him. It is here 
that WIGMORE ON EVIDENCE is in- 
valuable, for the turning of the caees must 
rest upon reasoning alone. 

The logical and accurate reasoning in this 
treatise has elicited enthusiastic admiration 
from the great judges and lawyers every- 
where. 


‘©He has . . . given reasons for the rules.’"— 
Justice David F. Brewer of the United States Su- 
preme Court. 

“Te is a successful attempt to state the reason for 
its rules.’"—Hon. Simeon E. Baldwin, of the Supreme 
Court of Connecticut. 

‘* Reason has replaced dogma.’"—E, W. Huffcutt, 
Dean of Cornell University Law School. 

“*T . . . find the reasons of the rules well stated.”” 
—Fudge Emlin McClain, of the Supreme Court of 


Towa. 


WIGMORE ON EVIDENCE 


| AS A QUICK REFERENCE BOOK 


The busy lawyer will find three ways of 
getting at the law in WIGMORE ON 


First. An exhaustive analysis of the 
subject in the forty-four page table of contents. 

Seconp. A full and complete index. 

Tuirp. Over ten thousand cross-refer- 
ences, so that when the slightest thread of 
the skein of evidence is secured, the cross- 
references scattered copiously through the 
text lead to the full development of the sub- 
ject, obviating all danger of omitting any- 
thing pertinent to the case, and making fre- 
quent reference unnecessary. 

Furtuer. When the statement of the law 
has been read, there will be found a brier 
syllabus of each case cited in support of the 
statement, saving nine-tenths of the time, 
because at a glance it can be told whether 
the case cited is in point, and worth reading. 

[4 Treatise on the Law of Evidence.’ By 
John Henry Wigmore, Dean and Professor 
of the Law of Evidence of Northwestern 
University. In four Royal Octavo volumes, 
Law sheep, $26.00 met dehvered. Little, 

| Brown F Co., Publishers, Boston. | 








ALL WE ASK IS 


An Opportunity 


To prove that CORONA BRAND, on type- 
writer ribbons and manifold carbons, simply 
means ‘‘the best.”’ 

And we will leave it to you. 

If it isn’t the best you ever used send it 
back and we’ll return your money. 

Just send a dollar bill in an envelope, say 
what typewriter you use, and we’ll send you 
a full size ribbon, any color, 
and 12 legal-size sheets of 
black carbon, value $1.50. 

We want you to try it, con- 
sidering the fact that CORONA 
BRAND is the only brand of 
supplies sold under this unqualified guaranty. 

There’s a valuable coupos in each box. 

Ask your dealer for CORONA BRAND. 
If he doesn’t handle it give him our address, 
and send us his, and we’ll argue with him. 





We want an agent in every town. This 
is a side line good for $20 a week. 


Corona Supply Company 


Ad. 7 Rochester, N. Y., U. S. A. 





NERVOUS DISORDERS 


The nerves need a constant supply of 
phosphates to keep them steady and 
strong. A deficiency of the phosphates 
causes a lowering of nervous tone, indi- 
cated by exhaustion, restlessness, head- 
ache or insomnia, 


Horsford’s 


Acid Phosphate 


(Non- Alcoholic.) 


furnishes the phosphates in a pure and 
abundant form. It supplies the nerve 
cells with health-giving life force, repairs 
waste, restores the strength and induces 
restful sleep without the use of danger- 
ous drugs. An Ideal Tonic in Nervous 
Diseases. 


If your druggist can’t supply you we will send a 
trial size bottle, prepaid, on receipt of 25 cents. 
> Rumford Chemical Works, Providence, R. I. 





MINES AND MINING: 
IRRIGATION: 
WATERS: 


Many valuable publications have 
recently appeared on these important 
subjects; we list them below with 
other standard works, not so recent, 
but of sufficient value to entitle them 
to a place in the library of every 
lawyer who has cases on these sub- 
jects—and nearly all have, 
or later. 


sooner 


Alaska Codes (Carter), 1900....es+...$10 00 


| Alaska Reports, Vol. 1, ........ coccee 10 0 
Barringer & Adams, Mines & Mining, 
BE -caceeecacvbecienearateeces 7 50 
Black’s Pomeroy,s Water Rights, 2nd 
ee ee re ee eee ee 5 00 
Clark, Mineral Land Law Digest, 1897 7 50 
Donahue, Petroleum & Gas, 1902 ...... 5 00 
Farnham, Law of Waters, 3 vols., 1904 18 00 
Gould, Waters, 2d edit., 1891.......... 6 00 
Kinney, Irrigation, 1894 ............ 7 00 
Lindley. Mines, 2nd edit., 2 vols., 1903 15 00 
Long, Irrigation, 19001 ....ccccccsese 5 50 
Miners Manual (Clark), 1898 ........ 2 50 


Morrison's Mining Reports, 21 vols. 

(Price and terms on request) 
Snyder, Mines & Mining, 2 vols., 1902.. 12 
Thornton, Law of Oil & Gas, 1904 .... 6 00 
Ware, Roman Water Law, 1895........ 2 50 
White, Mines & Mining Remedies, 1903.. 7 50 
White, Personal Injuries in Mines, 1905 6 75 
Wiel, Water Rights in the Western 

, Se hes ccbsvaecs ee sedvees 5 00 
Works, Irrigation (Western States) 1901 1 50 
Wyman, Public Land & Mining Laws 

UBOB .ccccccccccccccces iteneesese 3 50 


TERMS: Prices include delivery’ 
mention this ad. when ordering. 


Note. If you wish to be promptly advised 
of the publication of new books on MINIS 
AND MINING OR WATERS, write us 
and we will place your name on our “SPEC 
IALTY LIST” ; you will receive ciruulars 
of every good woek as issued. 


The Lawyers Co-op. Pub. Co. Rochester N.Y. 
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Case and 


Comment 


NOTES OF 


Recent IMporTANT, INTERESTING DecIsIons 


InpEX To ANNOTATION OF THE 


Lawyers’ Reports, ANNOTATED 


LecaL News Nores AND FacetTL&® 


January, 1906. 
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Cast AND COMMENT 


Monthly. Subscription, 50 cents perannum post- 
paid. Single numbers, 5 cents. 
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Rochester, N. Y. 
New Yor«, CHICAGO, 
81 Nassau St. 225 Dearborn St. 
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Revenue Tax on State 


Dispensaries. 


Internal 


Another decision seriously affecting the 
rights of the states as against the Federal | 
government has just been rendered by a ma- | 
jority of the justices of the United States 
Supreme Court against a dissent by a mi- 
nority of three. It is in the case of South 
Carolina v. United States, Adv. S. U.S. 1905, 
p.—, and holds that the internal revenue to 
the United States government must be paid 


by the dispensing and selling agents of the 
state under the South Carolina dispensary 
law, by which, in the exercise of its sover- 
eign power, the state has taken charge of 
the business of selling intoxicating liquors. 
On the part of the state, it was contended— | 


and the dissenting judges agreed with the 
contention—that the state had complete and 
absolute power over the liquor traffic, and 
could adopt such methods and instrumen- 
talties in dealing with that subject as were 
deemed best ; anu that the United States had 
no authority to tax such agencies as the 
state should call into being for such pur- 
pose. The dissenting judges argued that 
there were two lines of decisions which led 
to this conclusion: One, the eases, such as 
MCulloch v. Maryland, 4 Wheat. 316, 5 L.' 


| kinds of private business. 


ed. 579, and Osborn v. Bank of United 
States, 9 Wheat. 738, 6 L. ed. 204, which de- 
nied the power of a state to impose any tax 
on the operations of a bank of the United 
States, or any agency or property of the 
general government; the other, decisions 
like that in The Collector v. Day (Bufling- 
ton v. Day) 11 Wall. 113, 20 L. ed. 122, 
which held, conversely, that the general gov- 
ernment could not impose a tax upon the 
officers, agencies, or property of a state. 
But the majority of the court held that a 
tax on the agents of the state engaged in 
selling intoxicating liquors was not a tax 
upon the property of the state, and they dis- 
tinguished the cases on which the dissenting 


judges relied by limiting the exemption of 
state agencies and instrumentalities from 


|national taxation to those which are of a 


strictly governmental character. On the 
theory that the business of selling intoxi- 
eating liquors under the state law is merely 
an instance of the assumption by the state 
of control of an ordinary private business, 
the majority held that the mere fact of 
state ownership and control does not take 
it out of the ordinary rule under which in- 
ternal revenue taxes are levied on various 
In support of 
refers to those 
cases holding that municipal corporations 
have liabilities in respect to property held 


this distinction, the court 


in what may be ealled their private charac- 
ter to an extent that is not true in respect 
to property held tor public uses. To establish 
that the 
stance was not a tax upon the property of 


internal revenue tax in this in- 
the state, the court relied on decisions which 
have upheld succession taxes imposed by a 


state on bequests to the United States, or, 











86 CASE AND COMMENT. 





similarly, taxes the United 
States on bequests to a municipality or 
state. In all these instances the conclusion 
is that the charge is not upon the property 
of the state, but upon the means by which 


imposed by 


that property is acquired, and before it is 
acquired. The majority of the court lays 
great stress upon the possibilities that might 
result from a decision against the power to 
impose the internal revenue taxes in such a 
ease. It points out that, if such a business, 
when taken over by the state, is exempt 
from the internal revenue tax, all the other 
kinds of business upon which internal rev- 
enue taxes are levied might, similarly, be 
taken into the exclusive control of the states, 
and so the entire revenue which the govern- 
ment derives from internal revenue taxes de- 
feated. On the other hand, the dissenting 
judges urged that the 
“overrules many cases, departs from a prin- 


decision rendered 


ciple which has been recognized from the be- 
ginning, and, under the assumed necessity 


of protecting the taxing power of the gov- | 


ernment of the United States, establishes a 
doctrine which, in its potentiality, strips the 
states of their lawful authority.” They 
also say: “It does more than this, since 
the theory upon which the case is decided al- 
so endows the states with a like power to 
devest the government of the United States 
of its lawful attributes. In other words, 
by the ruling and the reasoning sustaining 
it the ancient landmarks are obliterated and 
the distinct powers belonging to both the 
national and state governments are recipro- 


cally placed the one at the mercy of the 


other, so as to give to each the potency of | 


destroying the other.” But the majority of 
the court obviously regard the distinction 
which they make between the business which 


a state may carry on in the nature of a 


private enterprise and the public enterprises | 


of the state as entirely consistent with the 
earlier decisions exempting the functions 
and property of a state from Federal taxes, 
because they say that the modern notions 
as to the extent to which the functions of 
a state may be carried did not obtain when 
It may be 
that there is little danger of socialistic ex- 
periments going to the extent which the 
court suggested as possible, but by this de- 


those decisions were rendered. 


cision the powers of the Federal government 
to raise revenue by internal taxes is guarded 
against any danger from that source. 





LT 


Damaging Property as a “Taking.” 


The contention that corporeal real estate 
is the only property which is protected by 
the constitutional guaranty against taking 
private property for public use without com. 
pensation is not likely to be seriously put 
forth by anyone, and yet there seems to 
have been a confused idea prevalent in some 
of the courts that the “property” in real es- 
tate which the Constitution protects is _limit- 
ed to the tangible, material earth, and does 
not extend to those rights and interests of 
the owner which constitute the real value of 
the land to him, and which are, therefore, 
In the recent case of 
Manigault v. Springs, Ady. S. U. S. 1905, p. 
The legis 
lature of South Carolina had authorized the 
construction of adam which would flood the 
lands of upper riparian owners unless dikes 
were raised to prevent it. The statute pro- 
vided for payment of compensation for any 
injuries caused, and a riparian proprietor 


really his “property.” 


127, this question was involved. 


| sought to injoin the work until compensa- 


tion was actually made. A decision deny- 
ing the injunction was affirmed by the Su- 
preme Court upon the ground that equity is 
not bound to enjoin a publie work author- 
ized by statute until compensation is paid 
where no property is directly appropriated, 
and also on the ground that the overflow in 


| question in that case was only to a minor 





| sequences of the overflow.” 


| this consequential injury. 
fully held that it could not be sustained” 





extent, which could be prevented by raising 
the banks. The court drew the conclusion 
that “where there is a practical destruction 
impairment of the 
plaintiff’s lands there is a taking which de 


or material value of 


| : . 
mands compensation; but otherwise where, 


as in this case, plaintiff is merely put to 


| some extra expense in warding off the con- 


Sut the opinion 
referred to the case of Mills v. United States, 
12 L. R. A. 673, 46 Fed. 738, which was a 


case of the flooding of rice fields, and quoted, 


| with apparent approval, what the Supreme 


Court said of that case in United States ». 
Lynah, 188 U. S. 445, 47 L. ed. 539, 23 Sup. 
Ct. Rep. 349, as follows: “Obviously there 
was no taking of the plaintiff’s lands, but 
simply an injury, which could be remedied 
at an expense, as alleged, of $10,000; and 


| the action was one to recover the amount of 


The court right 


Now, while the decision in the Mills Cas# 
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was not based solely on the question what 
amount of damage would be sufficient to con- 
stitute a taking, obviously the Supreme 
Court, in the above quotation, implies that 
damages amounting to $10,000 were not suf- 
fient to constitute a taking of the plaintiff’s 
property, though in the minds of most prop- 
erty owners such damages would be suffi- 
cient to constitute a “material impairment 
of the value,” which the court in the Mani- 
gault Case expressly declares will consti- 
tute a “taking which demands compensa- 
tion.” What will constitute a “material 
impairment of the value” of lands if dam- 
ages amounting to $10,000 will not? If 
the owner is compelled to spend $10,000 to 
repair the damages to his lands, his prop- 
erty to that extent is taken from him. The 
constitutional provision does not provide for 
compensation in case “lands” are taken, but 
in case “property” is taken. Many of the 
cases on this subject of the taking of prop- 
erty have seemed, strangely enough, to in- 
terpret the constitutional provision as if 
there must be a physical taking of the ac- 
tual, material substance of the lands in order 
to constitute a taking of property in real 
estate. The Supreme Court, in the Mani- 
gault Case, concludes that there is a taking 
when there is a “material impairment of the 
value,” and thus recognizes clearly enough 
that property may be taken though the ma- 
terial substance continues to exist. It is 
difficult to reconcile with this declaration 
its apparent approval of the proposition that 
damages amounting to $10,000 are not suffi- 
cient to constitute a taking. It leaves the 
question what constitutes a material im- 
pairment of the value quite uncertain. 


———__3--o__——_ 


Newspaper Conspiracy No. 1. 

The withdrawal, by the Pennsylvania 
Railroad, of passes and free transportation 
for newspaper men, has caused according to 
the press reports, the adoption by a news- 
paper publishers’ association in Pittsburg, 
Pennsylvania, of the following proposition: 
“Hereafter no railroad official of the Penn- 
sylvania Railroad shall recieve a favorable 
mention in the daily papers. Railroad news 
must be restricted to reports of wrecks and 
such news as will benefit the public. In 
handling all news the copy must be edited 





so as to eliminate all favorable mention of 
the railroad, but wherever possible the news 
must be so written that the public’s side 
alone is printed.” If this is not blackmail, 
it bears a surprising likeness to it. This 
threat and agreement of the newspapers to 
garble the news relating to the offending 
railroad, its business, and officials comes 
much nearer to a criminal conspiracy than 
the newspapers seem to realize. If it isn’t, 
as it seems to be, a criminal conspiracy 
against the railroad, it is certainly a con- 
temptible conspiracy against the pub- 
lic to extort gratuities, in the nature of a 
graft, from the railroads by misuse of the 
power of the public press. A prominent 
newspaper of another state speaks of the 
press despatch on this subject as “one of 
the most remarkable and humiliating de- 
spatches.” It says of this action by the 
Pennsylvania newspapers: “What a con- 
fession as to past methods! Have compli- 
ments hitherto been apportioned to free 
rides, and have accidents been hushed up or 
smoothed down? That is the natural in- 
ference from this despatch. If you do not 
carry us free, we will give the facts when 


you have an accident! Whew.” The life 
insurance magnates who had for years 


handled trust funds for their own profit, 
with apparently no preception of any dis- 
tinction between property which they owned 
absolutely and that which they held in trust 
for others, showed no greater moral obtuse- 
ness than newspaper proprietors who calmly 
announce to the public their purpose to 
exercise the great power of the public press 
to extort free rides on the railroads for 
themselves, 


——_—\-# 


Newspaper Conspiracy No. 2. 

The annual attempt of the newspaper 
men who wish to subordinate the public 
welfare to their own financial profit ap- 
pears in the bill to amend the New York 
libel law so as to give a newspaper practi- 
cal immunity for any libel, however atro- 
cious, provided the victim is unable to prove, 
as he rarely could prove, that there was 
actual malice in the publication. Reckless 
publication of anything that would make a 
sensational news item, however infamous 
the wrong might be, could be made without 
any risk. All that would be necessary to 
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exonerate the newspaper would be to pub- 
lish an explanation or correction. In this 
way the newspaper would have two in- 
teresting items of news, instead of one. It 
would enjoy a practical license to ruin the 
character of any person whom sensational 
gossip might cruelly attack. Retraction of 
the libel after it is published is as effica- 
cious to undo the wrong as would be the 


extraction of a bullet from the heart of a | 


man who had been shot. No doubt some 


newspaper men honestly believe that the | 


libel law as it stands is unjust to them. 
There is a possibility that a newspaper 
may be wrongfully sued for libel, just as 
anyone may be wrongfully sued on an un- 
just demand of any other kind; and some 
newspaper men can see nothing but this. 
They shut their eyes entirely to the out- 
rages that would be perpetrated, without 
possibility of if the proposed 
change were made in the libel law. The 


remedy, 


possibility of enacting a law that would | 
sweep away all the protection which people | 


now have against reckless defamation would 
be infinitesimal if the newspapers, in 
interest the enactment i- 


betray 


whose private 
proposed, were not in a position to 
the public. 
public, they advocate their private interest 
in direct opposition to the public welfare. 
The real interests of the public are mis- 


Professing to speak for the 


represented. The public is almost helpless 
when the newspapers combine against it. 
While in the advocacy of the proposed libel 


law the newspapers are undeniably and ob- 


viously championing their own selfish in- | 


tcrests against those of the public, most of 
make 
but 


them have been discreet enough to 


this as little conspicuous as possible; 
bold 
combination of 


have been enough to 


avowed 


of them 
advocate an 


some 


the bill. 
bill last the 
than one of them calls on the other news- 


year in state senate more 


papers of the state to make a list of the | 


senators who killed the bill, and put them 
out of public life. The language of one of 
them bluntly declares: “It is now up to 
the newspapers of the state to make a 
blacklist, and fight every man who is found 
in the ranks of the opposition.” These are 
the influences that the people of the state 
have to face. These are the threats which 
every legislator at Albany has to consider. 
To the honor of the legislature of New 


the | 
newspaper press to compel the passage of | 
Commenting on the defeat of the 


York, it has never yet been sufficiently 
terrified by the newspapers to betray the 
public in this matter. With all the revela- 
tions of graft and of combinations 
against the public welfare, these openly de- 
ciared combinations of the newspapers to 
secure such grafts or private snaps as free 
passes and immunity from liability for 
libel are discouraging, if not surprising. 
Against these pitiful exhibitions of a low 
order of newspaper trade unionism, it is 
time for honorable journalists to speak in 
no uncertain terms, as one of them, above 
| quoted, has already spoken concerning the 
| brazenness of one newspaper association in 


evil 


its fight to preserve the petty graft of free 
rides on the railroads. 


Phonographs as Evidence. 





| 
———__ +e — 


The first instance, doubtless, of the use 
of a phonograph in a court of this country 
| as evidence, oceurred, according to the news- 
a recent trial in the United 
States court at Boston. Evidence of a simi- 
lar character, it is said by the press re- 
port, has been allowed in England. No regu- 
lar report of these cases has yet come to 
hand. In the Boston case it is said that 
the phonograph was put in evidence to show 
the court the noise of the elevated cars, for 
which the plaintiff claimed damage to his 
business block. 


pa pers, on 


The evidence was objected 
to, of course, and, in support of its admis- 
sion, the plaintiff’s counsel contended that 
a phonograph is one of the most accurate 
scientifie recorders, and that it is admissi- 


ble in evidence on the same ground that 
photographs are admissible. That photo 
graphs constituie proper evidence, though 
stoutly denied at the outset, has been estab- 
lished in a great number of cases, and the 
limitations of their use for that purpose 
are shown in an extended note in 35 L. R. 
A. 802, to the case of Dederichs v. Salt Lake 
City R. Co. X-ray photographs have also 
Leen accepted in evidence, as shown by that 
note, and also by the case of Geneva v. Bur- 
nett, 65 Neb. 464, 58 L. R. A. 287, 101 Am. 
St. Rep. 628, 91 N. W. 275. Another new 
kind of evidence created by modern scien- 
tific developments is that furnished by tele- 
phones, and the right to put telephone con- 
versations in evidence, though not univer 
sally conceded, has been upheld in a number 
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of decisions, as shown in Oskamp v. Gads- 
den, 35 Neb. 7, 17 L. R. A. 440, 37 Am. 
St. Rep. 428, 52 N. W. 718, and the anno- 
tation to that case. Whatever restrictions 
or conditions the courts may impose on the 
use of phonographs in evidence, it is not to 
be doubted that they will ultimately come 
to be regarded by the courts as evidence 
no less reliable than photographs, X-ray 
pictures, and telephones. 


aE aD 


Index to New Notes 
IN 


LAWYERS’ REPORTS, ANNOTATED. 


Book 69, Part 4. 


Mentioning only complete notes therein con- 
tained, without including mere reference notes 
to earlier annotations. 


Innkeepers. 
Liability for injury to guest by serv 
ant 


co 
vag 
Lo] 


Master and Servant. 
See INNKEEPERS. 


Negligence. 

Care due to sick, infirm, disabled, - and 
otherwise helpless persons with whom 
no contract relation is sustained :— 
(I.) Scope of note; (II.) no duty as 
between strangers; (III.) principles 
which determine duty in certain rela- 
tions: (a) duty of special care due 
to persons under disability in general; 
(b) limitation upon this duty where 
disabled party is trespasser; (c) duty 
limited by negligence of person under 
disability; (d) another's negligence 
not excuse for wilful or wanton injury ; 
(e) summary; (IV.) duty to avoid 


injury: (a) to the sick and infirm; 
(b) to persons of defective sight or 
hearing; (c) to persons in helpless 


Situations: (1) sleeping on railway 
track; (2) foot caught in railway 
track; (3) walking on railway tres- 
tle; (4) faliing on railway track; 
(5) driving frightened horse; (6) 
instances of other helpless situations; 
(V.) duty of persons inflicting injury 
to care for those injured: (a) obli- 
gation to prevent aggravation of in- 
jury; (b) what is sufficient perform- 
ance of obligation; (VI.) knowledge 
of disability: (a) actual knowledge 
generally necessary to creation of 
duty; (b) when mere belief sufficient 
to impose duty; (c) negligent igno- 
Tance equivalent to knowledge; (VII.) 
duty to discover another's peril or 


disability : (a) at places where people 

are likely to be present; (b) whether 

duty exists as to trespassers; (c) what 

is sufficient notice of peril or disabil- 

ity; (VIII.) presumptions in absence 

of knowledge of disability: (a) right 

to presume person in peril will help 

himself; (b) limitations upon exer- 

cise of such presumption: (1) warn- 

ing of danger generally necessary as 

basis for presumption; (2) presump- 

tion may be repelled by circumstances ; 

(3) “last moment” to which presump- 

tion may be indulged 513 
Right to recover for ordinary negligence 

under allegation of gross, wilful, or 

wanton negligence, or vice versa 601 


Pleading. 

Right to recover for ordinary negligence 
under allegation of gross, wilful, or 
wanton negligence, or vice versa :— 
(I.) Introduction; (II.) allegation 
of wilful or gross negligence; (III.) 
allegation of reckless or wanton negli- 
gence, or both; (IV.) recovery on al- 
legation of ordinary negligence, on 
proof of wilful or gross negligence; 
(V.) under statute or ordinance; 
(VI.) conclusion 601 

| 


| Railroads. 


Duty to avoid injury to persons in help- 
less position on track 523 
The part containing any note indexed will be 
sent with Case AND COMMENT for one year 
for $1. 
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Among the New Decisions. 


Attorneys. 





A license to practice law is held, in People 
ex rel. Deneen v. Gilmore (Ill.) 69 L. R. A. 
701, to be properly revoked, where it is se- 
cured by fraudulent concealment of the fact 
that the plaintiff has recently been convicted 
of embezzling funds from a client in another 
state, although he has been pardoned for 
the crime. 


Bankruptcy. 





A claim for unaccrued rents is held, in 
Watson v. Merrill (C. C. App. 8th C.) 69 
L. R. A. 719, not to be a fixed liability, which 
may be proved in bankruptcy proceedings. 

That a full discharge of individual lia- 
bility of one partner on a firm debt may be 
had in bankruptey proceedings concerning 
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that partner only, is decided in Loomis v. 
Wallblom (Minn.) 69 L. R. A. 771. 





Carriers. 





That livery-stable keepers are not with- 
in the rule that common carriers of passen- 
gers are bound to exercise extraordinary 
care for the safety of their passengers is 
decided in Stanley v. Steele (Conn.) 69 
L, R. A. 561. 





Courts. 





The power of the court to supervise the 
exercise by the legislature of its constitu- 
tional power to expel a member is denied 
in French v. Senate (Cal.) 69 L. R. A. 556. 





Criminal Law. 





That a person is not placed twice in jeop- 
ardy, within the meaning of the act of 
July 1, 1902, for the government of the 
Philippine islands, by a conviction of homi- 
cide in the supreme court of those islands 
on an appeal taken by the accused from a 
judgment of the trial court, which, after 
acquitting of murder, convicted the accused 
of assault, which is included in the crime of 
murder charged in the complaint, is de- 
cided in Trono v. United States, Advance 
Sheets, U. S. 1905, 121. 





Damages. 

The rental value of the premises during 
the possession of the vendee is held, in 
Brannon v. Curtis (Tenn.) 69 L. R. A. 
760, to be properly deducted from his re- 
covery for breach of a covenant of seisin, 
which is made by an outstanding contin- 
gent remainder, where his deed gave him 
at least a life estate, and the life tenancy 
has continued so as to preclude the re- 
mainder-men from demanding rents for 
any part of the time. 

In an action on a contract to convey 
unimproved land with warranty of title, 
to recover damages for failure to convey, 
the vendor’s title proving defective, it is 
held, in Gerbert v. Congregation of the 
Sons of Abrabam (N. J. Err. & App.) 69 
L. R. A. 764, that the value of buildings 


placed on the land by the vendee without 
the request of the vendor, before the time 
fixed for conveyance has arrived, cannot be 
recovered by the vendee. 


Deeds, 


That a deed absolute on its face cannot be 
delivered to the grantee therein named to 
be held by him in escrow; and that such a 
delivery will operate as absolute and freed 
from all parol conditions, vesting the title 
at once,—is held in Whitney v. Dewey 
(Idaho) 69 L. R. A. 572. 





Eminent Domain. 





A farmer who supports his family from 
the products of the farm, and for many 
years has sold his surplus in a neighboring 
town, is held, in Allen v. Com. (Mass.) 69 
L. R. A. 599, to have an established busi- 
ness within the meaning of a statute au- 
thorizing the construction of a water-supply 
reservoir upon the site of the town, and 
providing compensation for any established 
business thereby destroyed, although he has 
no regular route or customers, or anything 
in the nature of good will. 

The right of a municipality to compensa- 
tion for the value of sewer and water pipes 
owned by it, and laid under streets which 
are taken by the Federal government, under 
its power of eminent domain, for an entirely 
different use, is sustained in Nahant v. Unit- 
ed States (C. C. App. Ist C.) 69 L. R. A. 
723. 

The power to separate the right to fish 
in an inland lake, in New Jersey, from the 
ownership of the lake, and take it under the 
power of eminent domain for the benefit of 
the public, is denied in Albright v. Sussex 
County L. & P. Commission (N. J. Err. & 
App.) 69 L. R. A. 768. 





Escrow. 
See Deeps. 





Estoppel. 


A married woman who, with her husband, 
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enters into an oral contract for the sale 
of their homestead, under which the pur- 
chaser takes possession, and pays the pur- 
chase price, and makes valuable improve- 
ments, all of which is done with the full 
knowledge and consent of the wife, is held, 
in Grice v. Woodworth (Idaho) 69 L. R. A. 
584, to be estopped to set up the invalidity 
of the contract in defense of an action to 
compel specific performance thereof. 


Evidence. 





Parol evidence to show that one who 
signed a memorandum for the sale of goods 
necessary to satisfy the statute of frauds 
acted as agent for the one who is seeking 
to enforce the contract, so as to permit him 
to maintain the action, is held, in Usher v. 
Daniels (N. H.) 69 L. R. A. 629, to be 
admissible, 


Factors. 





A commission merchant to whom grain 
is consigned to be sold on commission, who 
purchases such grain after close of business 
hours at the highest price of the day upon 
the board of trade, and subsequently resells 
it at an advance, is held, in State v. Ed- 
wards (Minn.) 69 L. R. A. 667, to be bound 
to account to the consignor for the profit 
thus made. 


Food. 

Singling out the milk business in the city 
of New York as a proper subject for regu- 
lation is held, in New York ex rel. Lieber- 
man v. Van de Carr, Advance Sheets, U. S. 
1905, 144, not to deny the equal protection 
of the laws, where all milk dealers in the 
city are equally affected by such regulation. 


Highways. 

A fair occupying 75 or 80 feet in width 
and 4 blocks in length of an important busi- 
ness street in a city, and consisting of nu- 
merous tents inclosing shows and exhibi- 
tions, in front of which are stationed men 


blowing horns and talking through mega- 
phones, together with various other stands, 
booths, Ferris wheels, merry-go rounds, ete., 
which is permitted by the authorities to be 
maintained on the street for a week, is held, 
in Augusta v. Reynolds (Ga.) 69 L. R. A. 
564, to be a public nuisance. 

The liability of a municipal corporation 
for injuries to a traveler upon a sidewalk 
through the fall of a billboard insecurely 
placed by an abutting owner upon his own 
property near the edge of the street is de- 
nied in Temby v. Ishpeming (Mich.) 69 L. 
R. A. 618, 


Husband and Wife. 


See ESTOPPEL. 


Innkeepers. 

A trespass committed upon a guest in a 
hotel by a servant of the proprietor, whether 
actively engaged in the discharge of his du- 
ties at the time or not, is held, in Clancy v. 
Barker (Neb.) 69 L. R. A. 642, to be a 
breach of the implied undertaking that the 
guest shall be treated with due considera- 
tion for his comfort and safety, for which 
the proprietor is liable in damages. 

That an innkeeper is not liable for an 
injury inflicted upon a guest in his hotel 
by a servant who was not at the time of 
the injury acting within the apparent or ac- 
tual seope of his employment is dee'ared 
in Claney v. Barker (C. C. App. 8th C.) 69 
L. R. A. 653. 


Insurance. 





Insurance companies doing business in 
Towa are held, in Carroll v. Greenwich Ins. 
Co. Advance Sheets, U. S. 1905, 66, not to 
be deprived of their rights under U. S. 
Const. 14th Amend., by Iowa Code 1897, § 
1754, making it unlawful for them, or their 
officers, agents, or employees to make or en- 
ter into any combination or agreement re- 
lating to the rates to be charged, the amount 
of commission to be allowed agents, or the 
manner of transacting their business with- 
in the state, in the absence of any judicial 
construction of such statute as having any 
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other than the single object to insure com- 
petition 


Intoxicating Liquor. 





The right of the United States, under the | 
Federal Constitution, to 
tax prescribed by the internal revenue laws | 


exact the license 
for dealers in intoxicating liquors, from the | 
dispensing and selling agents of a state 
which, in the exercise of its sovereign power, 


has taken charge of the business of selling | 
such liquors, is sustained in South Carolina | 
v, United States. Advance Sheets, U. S. | 
1905, 110. 

The exaction, by a state, of a license fee 
from a person engaged in selling intoxicat- 
ing liquors, over a bar, on board a ferry- 
boat employed in interstate commerce, is 
held, in Foppiano v. Speed, Advance Sheets, 
U. S. 1905, 138, to 
Wilson act of August 8, 1890, subjecting to 


state laws enacted in the exercise of the po 


be authorized by the 


lice power all intoxicating liquors arriving 
in the state, 


Judgment. 


That no interest in real estate located in 
another state ean be vested in a complainant 
in a divorce proceeding by a decree which 
purports to deal directly with the title to 
the estate is decided in Proctor v. Proctor 
(11].) 69 L. R. A. 673. 


License. 
Permission to use a stairway erected on 
building for 


the outside of a 
egress to and from the second story of an- 
that the 
owners of the latter building will permit 
the owner of the other one to erect a porch 
on a 5-foot strip of a vacant lot adjoining 
the back end of his building, is held, in 
(Idaho) 69 L. R. A. 
not to amount to the grant of an easement, 


ingress and 


other building, in consideration 


Howes v. Barmon 568, 


but to constitute a license only, revocable 
by the licensor. 


Master ard Servant. 
See also RECEIVERS. 





Mere knowledge of an employee of a con- 





CoMMENT. 





tractor for the setting of the stone work of 
a building, of a custom that the scaffolding 
shall be furnished by the brick contractors, 
is held, in McBeath v. Rawle (Ill.) 69 L. R, 
A. 697, 
right to hold his employer responsible for 
the safety of a seaffold furnished for him 


not to amount to a waiver of his 


| to work upon. 


That the conductor of a passenger train 
cannot be regarded as in a separate der 


| ment of service from a brakeman of a freight 


train, so as to render the railroad company 
liable for injury to the latter by his negli- 
gence, is decided in Louisville & N. R. Co, 
v. Dillard (Tenn.) 69 L. R. A. 746. 

A railroad engineer who obeys, although 
reluctantly, an order to take his 
through a mountainous region on its reg- 


1d 


train 


ular trip, at a time of heavy rains, when 


| land slides are anticipated, is held, in Kin- 


| zel v. Atlanta, K. & N. R. Co. (C. C. App. 
16th C.) 69 L. R. A. 757, to 


risk of such slides, and to have no right to 


assume the 


hold the company responsible in ease his 
train is carried from the track by a slide 
which comes upon it so suddenly that there 


is no time to escape, and the danger of which 


was not observed by a track inspector who 


had passed the spot just before the train 
reached there. 


Mines. 


The leaving of surface supports is held, 
in Youghiogheny River Coal Co. vr. Alle 
gheny Nat. Bank (Pa.) 69 L. R. A. 637, not 
to be within a provision in a sale by the 
owner of coal in place of the vein, which 
is held subject to the duty of supporting 
| the surface, by which he undertakes to in- 
| demnify the purchaser for any damage which 
| may result to the surface “by reason of the 
skilful and careful mining and taking away 
of the coal,” the words being held to refer 
solely to the manner of working the vein. 


Municipal Corporations. 
See also Hiagnways. 


— 


Municipal ordinances requiring all gar- 
bage and other refuse matter to be delivered 
at a specified crematory or reduction plant, 
there to be cremated or destroyed at the 
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expense of the person, company, or corpo- 
ration conveying the same, are held, in Cali- 
fornia Reduction Co. v. Sanitary Reduction 
Works, Advance Sheets, U. S. 1905, 100, not 
to be invalid as taking private property 
for public use without compensation, even 
if some of the substances so destroyed may 
have some elements of value. 

An ordinance conferring on a city con- 
tractor the exclusive right to collect and dis- 
pose of garbage is held, in Gardner v. Michi- 
gan, Advance Sheets, U. S. 1905, 106, not 
to be invalid, so far as it relates to the ref- 
use from the tables of hotels, as depriving 
the owner of his property without compen- 
sation, although such refuse may be valu- 
able as food for swine, or for the manufac- 
ture of merchantable grease, or other prod- 
ucts. 


Negligence. 
See also PLEADING. 


Parks. 





The power of the legislature to authorize 
a municipal corporation to condemn, for 
park purposes and boulevards, land near to, 
but outside of, its corporate limits, is sus- 
tained in Memphis v. Hastings (Tenn.) 69 
L. R. A. 750. 


Pleading. 





Where a complaint is indefinite and un- 
certain because the pleader has confused the 


element of ordinary negligence with gross 


negligence, and the attention of the trial | 


court is called thereto, it is held, in Ride- 
out v. Winnebago Traction Co. (Wis.) 69 
L. R, A. 601, that the court should com- 
pel the plaintiff to proceed upon one theory 
or the other, or to give such permissible 
construction to the pleadings as to confine 


ing. 


Railroads. 





Failure of the employees operating a car 
and engine by which a trespasser on the 





plaintiff’s claim to one species of wrongdo- | 
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the wounded man and give him care and 
attention, is held, in Union P. R. Co. v. 
Cappier (Kan.) 69 L. R. A. 513, not to be 
a violation of a legal duty for which the 
company is liable. 

The duty to sound warnings when trains 
approach a trestle over a highway is held, 
in Louisville & N. R. Co. v. Sawyer (Tenn.) 
69 L. R. A. 662, to depend upon the danger- 
ous character of the place, which is a ques- 
tion for the determination of the jury. 


Receivers. 





A reciver of a Federal court in charge of a 
railroad company, who, by statute, is re- 
quired to manage and operate the property 
according to the requirements of the valid 
laws, of the state in which it is situated, 
in the same manner as the owner thereof 
would be bound to do, is held in Peirce v. 
Van Dusen (C. C. App. 6th C.) 69 L. R. 
A. 705, to be subject to any rule prescribed 
by the state imposing on railroad corpo- 
rations a liability for the negligence of em- 
ployees having superior authority over 
other employees. 


Replevin. 


The rule that one in adverse possession 
under color of title of a tract of land is en- 
titled to maintain replevin for logs cut 
thereon by one claiming to be the true own- 
er, regardless of the true location of the 
ultimate title to the land, is held, in Wheel- 


|er v. Clark (Tenn.) 69 L. R. A. 732, to apply 


where the spot from which the logs were cut 
is annexed to the actual possession of a 
portion of the tract because within the 
boundaries of the paper title. 


Schools. 





Offering a prayer at the beginning of 
school each day, which does not represent 
any peculiar view or dogma of any sect or 
denomination, is held, in Hackett v. Brooks- 
ville Graded School Dist. (Ky.) 69 L. R. A. 


| 592, not to bring a public school within a 


railway track is struck and injured without | provision of the Constitution that no por- 
fault of the employees, to take charge of | tion of any fund or tax raised for educa- 
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tional purposes shall be used in aid of any 
sectarian or denominational school. 





Trees. 





The right to recover punitive damages 
for the cutting of trees upon a sidewalk for 
the accommodation of electric-light wires, 
in entire disregard of the rights of the abut- 
ting owner, and against his protest, is sus- 
tained in Brown v. Asheville Electric Co. 
(N. C.) 69 L. R. A. 631. 





Waters. 





The owners of improved property located 
adjacent to an adequate sewer or drainage 
system in the city are held, in Ginter v. 
St. Mark’s Church (Minn.) 69 L. R. A. 621, 
to be bound to connect therewith the water 
gutters and spouts upon their buildings, 
and not to permit the rain water to collect 
and discharge at a point in a public alley, 
where, by reason of the volume and force 
thus attained, it enters adjoining premises, 


provided such connection with the drainage | 


system can reasonably be made. 

The provision of a state Constitution that 
all navigable waters shall forever remain 
public highways is held, in Manigault v. 
Springs, Advance Sheets, U. S. 1905, 127, 
not to prevent the legislature, in the exer- 
cise of its police power to subserve the 
drainage of lowlands, from authorizing the 
construction of a dam across a navigable 
stream, 
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New Books. 
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“The Law of Foreign Business Corpora- 
tions.” (New York) By John Henry Mann. 
$3.50 delivered. 
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Laws.” (New York) 1 Vol. $6.50 net. 
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cil, Divorce.” 5th ed. By Joseph M. Dono- 
van. Paper, $1. 


“Legal Directory of the United States and | 
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net. 
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“An Essay on the Principles of Circum- 
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5th English edition (1902), with American 
notes by G. E. Beers and Arthur L. Corbin. 
Sheep, $5. 

“The Village Law of New York, with All 
Amendments to Date.” By Amasa J. Park- 
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“Supplement to the Fifth Edition of 
Langbein’s Law and Practice of the Munici- 
pal Court of the City of New York.” Paper, 
$1. 

“The General Principles of the Law of 
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“Index to Cases Judicially Noticed, 1865- 
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mon Law Ideal.”—4 Michigan Law Review, 
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ean Law.”—4 Michigan Law Review, 19. 
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487. 





|} “Federal Supervision of Insurance.”—5 
| Columbia Law Review, 500. 

“The Phenomenal Expansion of the Trust 
Company.”’—31 National Corporation Re- 
porter, 370. 

“Equitable Conversion. IV.”—19 Har- 
|vard Law Review, 1. 
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“Debtor’s Interference in the Election of 
a Trustee in Bankruptecy.”—19 Harvard 
Law Review, 106. 

“Some Remarks upon Charging a Jury in 
a Trial for Murder.”—53 Ameriean Law 
teaister, 657. 

“The War in the Orient in the Light of 
International Law.”—53 American Law 
Register, 672. 

“Banks—Liability of Subagent—Collec- 
tion—Effect of Unlimited Indorsement.”— 
523 American Law Register, 710. 
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The Humorous Side. 

A Disastrous INSULT. A warrant issued 
by a justice of the peace in Minnesota a 
short time since directed the oflicer to ap- 
prehend the accused on a complaint that he 
did, on a certain day, ete., “criminally in- 
sult with a bodily attack upon the person of 
said complainant — —, disabling him and 
unabling him to proceed with his duties in 
his respective profession.” 7 

PRESCRIPTIVE RIGHTS OF ROOSTERS.— 
Apropos of an item in the October issue of 
CASE AND COMMENT, as to privileges allowed 
by law to roosters in New York villages, a 
Pennsylvania correspondent refers us to 
the decision in Hillegas v. Reinhart, 4 
Lackawanna Jurist, page 87, where the 
headnotes of the Pennsylvania court were 
as follows: 

“In the exercise of his prescriptive right, 
a game cock cannot be enjoined by a pre- 
liminary injuction, in Lancaster county. 

“Equity is without jurisdiction when it is 
invoked to restrain a rooster from crowing. 

“The prerogatives of a chanticleer are be- 
yond the reach of any common-law doctrine 
or legislative enactment. They are founded 
upon principles that antedate hotels, and 
were honored for centuries ere the commer- 
cial traveler or ubiquitous drummer ever 
monopolized a tavern or usurped a passen- 
ger car. 

“The right to crow is an inalienable right, 
and must not be abridged nor suppressed, 
because it is eventual, and not perpetual. 

“Dictum: A chancellor might be moved 
did the rooster crow continuously. 

“An injunction will not be allowed at the 
instance of a hotel keeper, to stop the crow- 
ing of game cocks in the early morning on 
adjoining premises, no direct damages be- 
ing proven.” 
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